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7. Railroads (§ 318*) — Injuries at Crossing — Negligence of Road. 

— The action of a railroad's employee in sending four uncoupled 
cars down an incline upon a crossing without efficient control was 
gross negligence. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 101;).* 4 
Va.-W. Va. Enc. Dig. 130.] 

8. Railroads (§ 350 (13)*) — Injuries at Crossing — Contributory 
Negligence — Question for Jury. — In an action against a railroad for 
injuries to plaintiff when his Ford collided with loose cars at a 
crossing, question of plaintiff's contributory negligence, being one 
about which fair-minded men might honestly differ, held for the 
jury. 

[Ed. Xote. — For other case, see Railroads, Cent. Dig. § 1166.* 4 
Va.-W. Va. Enc. Dig. 143.] 

Error to Circuit Court, Brunswick County. 

Action by C. P. Abernathy against the Seaboard Air Line 
Railway. To review a judgment for plaintiff, defendant brings 
error. Affirmed. 

B. R. Williams, H. W. Anderson, and Andrew D. Christian, 
all of Richmond, for plaintiff in error. 

Buford & Peterson, of Lawrenceville, for defendant in error. 



CAPE CHARLES BANK, Inc. r. FARMERS' MUT. EXCH., Inc., 

et al. 

June 14, 1917. 

[92 S. E. 918.] 

1. Bills and Notes (§ 301*)— Release of Indorser — Extension of 
Time— Statute.— The rule of Code 1904, § 2841a, subsec. 120(6), that 
any agreement binding on the holder to extend the time of payment, 
or to postpone the holder's right to enforce the instrument, unless 
made with the assent of the party secondarily liable, or unless the 
right of recourse against such party is expressly reserved, releases 
such party was the rule at common law. 

[Ed. Note. — For other cases, sec Bills and Notes, Cent. Dig. §§ 
706-721.* 13 Va.-W. Va. Enc. Dig. 24.] 

2. Bills and Notes (§ 491*) — Release of Indorsers — Extension of 
Time — Burden of Proof. — In an action on a note, the burden to prove 
the defense that the holder extended the time for payment was on 
the indorsers, who alleged such defense. 

[Ed. Note. — For other cases, see Bill sand Notes, Cent. Dig. §§ 
1643-1648.* 13 Va.-W. Va. Enc. Dig. 65.] 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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3. Bills and Notes (§ 137 (1)*)— Release of Indorsers— Extension 
of Time — Agreement. — An agreement by the holder of a note ex- 
tending the time for payment, releasing parties secondarily liable, 
need not be express, but may be implied from acts, declarations, 
facts, and circumstances; its form is immaterial, and it may be by 
parol as well as in writing, but it must be a binding contract, en- 
forceable at law or in equity, supported by valuable consideration 
and for a definite period, however short; when implied in law, it is 
still a contract in fact, not in law, and an actual meeting of the 
minds of the contracting parties is essential to the agreement. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. §§ 
334, 335, 337.* 13 Va.-W. Va. Enc. Dig. 24, 30, 32; 4 Va. Law Reg. 
262.1 

4. Bills and Notes (§ 537 (8)*) — Release of Indorsers — Extension 
of Time — Agreement — Question of Law and Fact. — Where the ex- 
istence of an agreement by the holder of a note to extend the time 
for payment is relied on by a person secondarily liable as a dis- 
charge, the question of the existence of the agreement is a mixed 
question of law and fact; and, when the mutual agreement is to be 
gathered from the acts of the parties, their situation and surround- 
ing circumstances, it is for the jury to determine what were the in- 
tention and understanding on which the minds of the parties met; 
if the facts and circumstances are all ascertained, whether they con- 
stitute such an agreement is a question of law for the court. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. §§ 
1885, 1886.* 13 Va.-W. Va. Enc. Dig. 65.] 

5. Bills and Notes (§ 527 (1)*) — Release of Indorsers — Extension 
of Time — Sufficiency of Evidence. — Evidence held to warrant finding 
that there was not any meeting of the minds of the maker and 
holder of the note on any agreement to extend time for payment 
where interest was paid in advance. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. §§ 
1847, 1850-1855.* 13 Va.-W. Va. Enc. Dig. 29, 65.] 

6. Bills and Notes (§ 537 (8)*) — Payment of Interest in Advance 
— Intent — Question for Jury. — The intention in paying the interest 
in advance held a question for the jury. 

[Ed. Note.— For other cases, see Bills and Notes, Cent. Dig. §§ 
1885, 1886.* 13 Va.-W. Va. Enc. Dig. 29, 65.1 

7. Bills and Notes (§ 137 (2)*)— Release of Indorsers— Extension 
of Time — Payment of Interest in Advance. — Tn the absence of of- 
fered evidence bearing on the intention of the maker and holder of 
a note, the payment and acceptance of interest in advance would be 



*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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sufficient evidence that the intention was to extend the time of pay- 
ment of the debt. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. § 336.* 
13 Va.-W. Va. Enc. Dig. 29, 65.] 

Error to Circuit Court, Northampton County. 

Action by the Cape Charles Bank, Incorporated, against the 
Farmers' Mutual Exchange, Incorporated, and others. To re- 
view a judgment for defendants, plaintiff brings error. Re- 
versed. 

/. E. Brooks Mapp, of Accomac, for plaintiff in error. 
Benjamin T. Gunter, and S. J. Turlington, both of Accomac, 
for defendants in error. 

NORFOLK HOSIERY & UNDERWEAR MILLS CO. v. WEST- 

HEIMER. 

June 14, 1917. 
[92 S. E. 922.] 

1. Master and Servant (§ 9*) — Contract of Employment — Holding 
Over. — A contract of employment, consisting of a holding over and 
continuance of a preceding employment by the year, without any 
notice, either from employer to employee, or from emplqyee to em- 
ployer, before the beginning of the new employment, of any pro- 
posed change in the terms of the preceding employment, is implied 
in law to have been of the same terms as those of the preceding 
employment. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§ 11.* 9 Va.-W. Va. Enc. Dig. 663.] 

2. Master and Servant (§ 9*) — Contract of Employment — Consid- 
eration— 'Alteration. — Where the employee furnished valuable con- 
sideration to bind his new contract of employment, consisting of a 
holding over, by entering on its performance, the employer could not 
thereafter change any' of the terms of the employment without the 
employee's assent; i. e., without the meeting of the minds of the par- 
ties on a different contract. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. 
§ 11.* 9 Va.-W. Va. Enc. Dig. 663.] 

3. Appeal and Error (§ 1002*) — Review— Verdict on Conflicting 
Evidence. — A jury's verdict on conflicting evidence is conclusive on 
the Supreme Court of Appeals. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 
3935-3937.'' 1 Va.-W. Va. Enc. Dig. 620.] 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



